















as	an	actor	 in	sentencing,	theoretically	and	empirically,	 this	article	addresses	that	gap.	 It	
considers	key	examples	of	socio‐legal	scholarship	which	emphasise	the	judge	as	operating	
within	experiential,	emotional	and	social,	as	well	as	legal	dimensions.	This	growing	body	of	
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judge	 in	 conventional	 legal	 sentencing	 research.	 This	 research	 tends	 to	 treat	 the	 judge	 as	 a	
conduit	through	which	the	law	operates,	albeit	recognising	a	legally	confined	space	allocated	for	
judicial	 discretion.	 The	 second	 research	 approach	 discussed	 is	 quantitative	 social	 science	
research	which	draws	 attention	 to	 sentencing	patterns.	 In	 this	 research	 tradition,	 the	 judicial	
officer	becomes	a	mechanism	through	which	social	forces	operate,	often	within	the	discretionary	
space	 available	 for	 judicial	 sentencing	decisions.	 Each	 approach	 can	be	 seen	 as	 regarding	 the	
judge	primarily	as	an	abstraction.	
	
Next,	 this	 article	 considers	 key	 examples	 of	 socio‐legal	 scholarship	 which	 explicitly	 identify	
sentencing	as	an	interactive	social	process	(for	example,	Booth	2016;	Tata	2007;	Travers	2007).	
This	research	treats	the	judge	as	an	embodied	human	participant,	rather	than	as	an	abstraction	
or	 construct,	 and	 recognises	 that	 the	 judge	 operates	 within	 a	 distinct	 context	 comprising	
experiential,	emotional	and	social	dimensions.	Such	research	usually	entails	empirical	methods	

















In	 legal	 doctrine,	 the	 judge	 is	 the	 central	 figure	 in	 sentencing.	 The	 judge,	 and	only	 the	 judge,	






and	 occasionally	 judicial	 officers.	 It	 includes	 material	 such	 as	 annual	 reviews	 of	 sentencing	
legislation	and	case	law	(Bartels	2016;	Warner	2013),	textbooks	(Ashworth	2015;	Mackenzie	et	









Statute	 and	 case	 law	 identify	 general	 sentencing	principles	 (for	 example,	 proportionality,	 just	
deserts),	 purposes	 (for	 example,	 deterrence,	 rehabilitation)	 and	 aggravating	 and	 mitigating	









By	 instinctive	 synthesis,	 I	 mean	 the	 method	 of	 sentencing	 by	 which	 the	 judge	
identifies	 all	 the	 factors	 that	 are	 relevant	 to	 the	 sentence,	 discusses	 their	









Instinct	 implies	 intuition	 or	 an	 innate	 quality,	 not	 subject	 to	 external	 investigation.	 Fox	 and	
Freiberg	comment:	‘[t]he	opaqueness	produced	by	this	“instinctive	synthesis”	method	of	arriving	
at	a	sentence’	makes	 it	difficult	to	unravel	 ‘the	 individual	threads	of	reasoning	that	support	it’	
(1999:	 196).	 This	 emphasis	 on	 space	 for	 judicial	 discretion	 or	 choice	 suggests	 considerable	
judicial	agency	in	sentencing,	and	these	descriptions	imply	an	undeniably	human	process,	rather	





Consistency	 is	an	 important	principle	of	 justice:	similarly	situated	people	who	commit	similar	
crimes	should	receive	similar	penalties	(Ashworth	2012;	Hili	v	The	Queen	2010;	New	South	Wales	
Law	 Reform	 Commission	 2013;	 Tata	 2013;	 Warner	 et	al.	 2002).	 Apparent	 inconsistency	 can	
generate	concerns	about	judicial	error	in	a	particular	case,	whether	undue	lenience	or	harshness.	
Variability	in	outcomes	suggests	that,	while	the	judge	can	still	be	understood	metaphorically	as	a	





overall	 consistency	 is	 through	 appellate	 judgements	 on	 sentencing.	 Some	 of	 these	 may	 be	








2012;	 Ashworth	 and	Roberts	 2013;	Mackenzie	 et	 al.	 2010;	 Ostrom	 et	 al.	 2003;	 Quilter	 2014;	
Roberts	2012).	
	
In	 some	 jurisdictions,	 considerable	 legal	 statistical	 research	 about	 sentencing	 patterns	 is	
produced	 largely	by	government	agencies,	primarily	designed	 to	 inform	 the	 judiciary	and	 the	












those	who	seek	 to	restrict	sentencing	discretion	see	 the	capacity	 for	 judicial	 choice,	exercised	
through	 an	 ‘intuitive’	 or	 ‘instinctive’	 ‘balancing’	 process,	 as	 the	 source	 of	 inconsistency	 and	
inappropriate	variation.	To	the	extent	that	the	judge	is	individualised	or	humanised,	the	judge	is	
perceived	 as	 a	 source	 of	 fallibility	 in	 the	 process	 of	 applying	 the	 law	 to	 generate	 decision	 in	




The	 alternate	 view,	 valorising	 judicial	 discretion,	 appears	 to	 construct	 the	 judge	 differently.	
Arguments	 for	 judicial	 choice	 depict	 the	 judge	 as	 an	 instrument	 of	 law,	 compelled	 to	 apply	 a	
complex	set	of	requirements	to	a	complex	set	of	facts,	which	requires	a	range	of	judicial	choices	
from	 limited	 options,	 with	 the	 goal	 of	 imposing	 an	 appropriate	 sentence	 on	 the	 individual	
offender	being	sentenced	(see	Tata	and	Hutton	2002).	This	process	will,	inevitably,	result	in	some	
variations	in	outcome,	as	the	circumstances	of	offenders	and	their	crimes	vary	widely,	but	this	
does	 not	mean	 that	 the	 judge	 is	 acting	 freely	 or	 individually	 or	without	 constraint.	 Variation	













Legal	 research	 into	 sentencing	 focuses	 on	 legislation	 and	 case	 law	 or	 sentencing	 principles	
derived	 from	 existing	 law.	 This	 material	 can	 be	 considered	 as	 inputs	 to	 judicial	 sentencing	
decision	making,	constituting	sources	on	which	judges	must	or	may	rely	in	formulating	a	legally	
correct	 sentence.	 Much	 legal	 research	 therefore	 analyses	 sentencing	 decisions	 to	 investigate	
whether	legal	inputs	are	used	appropriately	in	sentencing	decisions.	Another	important	strand	of	
legal	 research	 addresses	 conceptual	 and	 jurisprudential	 issues	 especially	 in	 relation	 to	





2009).	However,	under	either	research	 focus,	 the	 judge	 is	 largely—and	perhaps	necessarily—













Sentencing	 Commission,	 which	 promulgates	 and	 updates	 the	 federal	 sentencing	 guidelines,	
collects	information	on	all	cases	and	offenders	punished	in	US	federal	courts.	This	information	is	
used	 to	 assemble	 longitudinal	 and	 cross	 sectional	 data	 sets	 (Light	 2014;	 US	 Sentencing	
Commission	 2015).	 Many	 US	 states	 and	 other	 countries	 have	 sentencing	 commissions	 that	






identified.	 Claims	 about	 the	 judge,	 or	 judicial	 subjectivity,	 are	 sometimes	 inferred	 from	
correlations	 between	 the	 variables	 used	 to	 investigate	 sentencing	 patterns.	 Investigating	
variations,	 trends,	 disparities	 and	 disadvantage	 in	 sentencing	 outcomes	 entails	modelling	 the	
effects	of	a	series	of	independent	variables	on	sentences	(for	example,	Bushway	and	Piehl	2001;	
Bushway	et	al.	2012;	Fischman	and	Schanzenbach	2012;	Light	2014;	Wooldredge	et	al.	2011).	
Typical	 independent	variables	relate	 to	 the	nature	of	 the	offence	and	offender	characteristics,	
usually	race/ethnicity,	gender,	age	and	socio‐economic	status	(Bond	and	Jeffries	2012;	Doerner	
and	Demuth	2010;	Hood	1992;	Jeffries	and	Bond	2013;	Shute	et	al.	2013).	Measures	of	sentence	
outcomes	 include	 sentenced	 to	 prison	 (yes/no)	 and	 length	 of	 sentence	 (Steffensmeier	 and	
Demuth	 2001;	 Ulmer	 and	 Johnson	 2004).	 Sometimes	 the	 research	 focus	 is	 broader	 and	
incorporates	penalties	other	than	imprisonment	(Johnson	and	Di	Pietro	2012)	and/or	departures	
from	sentencing	guidelines	(Johnson	2005).	An	overriding	interest	is	the	ways	in	which	social	and	





time,	 the	 independent	 race/ethnicity	 variables	 have	 been	 specified	 to	 include	 Hispanic	
(Steffensmeier	and	Demuth	2001),	Native	Indian	(Franklin	2013),	Asian‐American	(Johnson	and	
Betsinger	2009)	and,	more	recently,	citizenship	status	(Wolfe	et	al.	2011).	These	studies	adopt	
sophisticated	 multivariate	 modelling	 and	 detailed	 analyses	 to	 disentangle	 ‘warranted	 and	
unwarranted	 disparity’	 (Bushway	 and	 Piehl	 2001:	 734).	 This	 kind	 of	 approach	 has	 been	
characterised	as	an	input‐output	methodological	design	(Hogarth	1971),	or	‘jurimetric	analysis’	
(Hunter	 et	 al.	 2008:	 78),	whereby	 sentencing	 outcomes	 are	 attributed	 to	 the	 judge	 following	








To	 enhance	 the	 explanatory	 power	 of	 models,	 some	 researchers	 incorporate	 measures	 of	
courtroom	context,	including	judge	level	variables,	and	external	environments,	such	as	political	
forces	(Bontrager	et	al.	2005;	Johnson	2005;	Myers	and	Talarico	1987;	Ulmer	2012;	Ulmer	and	
Johnson	 2004;	 Ward	 et	 al.	 2009).	 Several	 researchers	 seek	 to	 isolate	 the	 effects	 of	 the	
demographic	and	racial	composition	of	various	actors	in	the	criminal	 justice	system,	including	
judges	(Spohn	1990;	Tiede	et	al.	2010;	Welch	et	al.	1988;	Wooldredge	2010),	prosecutors	(Ward	
et	 al.	 2009),	 and	 the	 local	 legal	 profession	 (King	 et	 al.	 2010).	 Judge	 level	 variables	 including	




decision	 making	 itself	 (Baumer	 2013).	 The	 dearth	 of	 available	 measures	 of	 judicial	 decision	
making	is	a	source	of	frustration	among	researchers	in	this	tradition,	who	are	often	left	to	theorise	




1996).	 Similarly,	 a	 study	 of	 the	 use	 of	 non‐custodial	 sentences	 concludes:	 ‘These	 results	 are	










This	 quantitative	 approach	 to	 analysing	 sentencing	 patterns	 raises	 the	 question	 of	 the	
mechanisms	 by	 which	 these	 variables	 alter	 sentencing	 outcomes	 (Steen	 et	 al.	 2005).	 A	 key	
mechanism	for	the	continuing	disparity	appears	to	be	judicial	discretion	(Henham	2012;	Seron	
2011).	Discretion	is	cast	as	an	opportunity	for	a	judge	to	insert	personal	or	political	preferences	
into	 sentencing,	 aligning	 with	 the	 image	 of	 the	 judge	 as	 the	 fallible	 conduit.	 Presumptive	
sentencing	guidelines	(mandatory	and	voluntary)	have	been	implemented	to	limit	that	discretion	
and	 so	 reduce	 unwarranted	 sentencing	 disparities.	 Studies	 of	 sentences	 that	 depart	 from	
guidelines	 or	 recommendations	 aim	 to	 isolate	 the	 sentencing	 disparity	 attributable	 to	 the	
sentencing	judge	(Bushway	et	al.	2012;	Bushway	and	Piehl	2001;	Fischman	and	Schanzenbach	
2012).	 For	 example,	 using	 data	 from	 the	 US	 state	 of	Maryland,	 Bushway	 and	 Piehl	 find	 ‘that	
African	 Americans	 have	 20	 per	 cent	 longer	 sentences	 than	 whites,	 on	 average,	 holding	 age,	








sentencing.	 Researchers	 acknowledge	 that	 variations	 in	 sentencing	 outcomes	 represent	 the	
actions	of	a	number	of	participants	in	the	criminal	justice	system,	not	just	the	sentencing	judge	
(Bushway	and	Piehl	2001).	Court	outcomes	can	mask	subtle	cumulative	inequalities	embedded	























The	 perspective	 developed	 in	 criminology	 known	 as	 focal	 concerns	 attributes	 certain	
considerations	to	decision	makers	(Ulmer	2012).	This	attribution	is	inferred	from	the	statistical	











release	 outcome	 and	 sentence	 severity,	 Albonetti	 proposes	 a	 specific	 judicial	 subjectivity	 in	





court	 under	 circumstances	 similar	 to	 their	 non‐Indigenous	 counterparts,	 as	measured	by	 key	
variables,	a	term	of	imprisonment	was	as	likely	or	more	likely	in	some	states,	but	less	likely	in	
South	Australia.	Bond,	Jeffries	and	Loban	suggest	that	judges	who	give	lesser	sentences	seem	to	
make	 ‘allowances	 for	 the	 circumstances	of	 Indigenous	offenders’	 and	view	 the	 cohort	 as	 ‘less	
blameworthy	 than	 their	 non‐Indigenous	 counterparts,	 possibly	 due	 to	 Australia’s	 legacy	 of	
colonisation,	 associated	 Indigenous	 social	 and	 economic	marginalisation,	 and	 the	 potential	 of	
imprisonment	to	exacerbate	this’	(2011:	66).	
	
It	 is	 important	 to	 note	 the	 caution	 offered	 by	 Light,	 who	 concludes:	 ‘I	 could	 not	 definitively	





that	produce	sentencing	disparity—the	 fallibility	 in	 the	conduit—is	 to	 investigate	directly	 the	





et	 al.	 2015;	 Goodman‐Delahunty	 and	 Sporer	 2010;	 Guthrie	 et	 al.	 2001;	 Ostrom	 et	 al.	 2003;	
Rachlinski	1998).	Such	studies	often	use	hypothetical	scenarios	and	administer	questionnaires	to	







































The	 significance	 of	 the	 individual	 judge	 in	 sentencing	 was	 recognised	 during	 the	 1970s,	 in	
Hogarth’s	 study	 Sentencing	 as	 a	Human	Process,	 which	 did	 not	 infer	 judicial	 behaviour	 from	








intervening	years,	 increasingly	 featured	 in	 the	 literature	 (Hutton	2006;	Mackenzie	2005;	Tata	


















managing	 other	 courtroom	 participants,	 as	 well	 as	 the	 courtroom	 processes	 associated	 with	
sentencing.	Tata	contends	that	emotions	are	in	fact	‘deployed’	by	judges	in	ways	‘critical	to	the	















colleagues	 argue	 that	 the	 ‘most	 crucial	 decisions’	 (1988:	 37)	 in	 courtroom	 settings	 become	 a	
product	of	the	 inter‐relationships	between	workgroup	actors,	and	the	shared	 informal/formal	
understandings	 of	 appropriate	 case	 outcomes	by	 all	 involved	 (see	 also	Flemming	 et	 al.	 1992;	
Mather	1979;	Roach	Anleu	and	Mack	2010).	
	




frameworks	 operating	 within	 courtrooms	 that	 constrain	 judges	 (Beyens	 and	 Scheirs	 2010;	






The	 research	designs	used	 to	explore	 sentencing’s	 complex	experiential,	 emotional	 and	 social	
dimensions	diverge	considerably	from	those	used	within	the	legal	and	multivariate	social	science	








self‐administered	 questionnaires,	 simulated	 exercises,	 semi‐structured	 interviews	 and	 focus	
groups	as	a	means	of	extracting	the	multiplicity	of	judicial	and	non‐judicial	‘voices’	(2010:	309),	
emanating	 from	 ‘historical,	 legal,	 local	 and	 institutional	 contexts’	 (2010:	 324)	 that	 bear	 upon	
decision	making.	Elsewhere,	Bouhours	and	Daly	(2007)	analyse	transcripts	from	South	Australian	
sentencing	 remarks	 to	 show	 how	 the	 context	 and	 seriousness	 of	 the	 offences,	 as	well	 as	 the	
characteristics	of	offenders	and	victims,	directly	bear	upon	sentencing	decisions.	More	recently,	
Huck	and	Lee’s	(2014)	innovative	self‐report	study	of	US	judicial	officers	augments	conventional	
multivariate	 social	 research	 by	 detailing	 the	 predictive	 capacity	 of	 situational	 and	 contextual	
social	 pressures	 on	 courtroom	participants	 (especially	 the	 desire	 to	 be	 viewed	 favourably	 by	
others	the	judge	cares	about)	and	the	effects	on	sentencing	outcomes.	
	













fully	human	actor	 in	a	 complex	 social	 and	 legal	process.	 In	one	sense,	all	 sentencing	research	
locates	the	judge	as	central	to	sentencing	outcomes,	exercising	judicial	authority	through	which	
the	 law	 operates,	 and	 exercising	 discretion	 through	which	 social	 forces	 operate.	 However,	 in	
much	legal	and	quantitative	research,	the	judge	is	cast	primarily	as	a	conduit,	a	means	through	
which	these	other	imperatives	operate.	Understanding	the	judge’s	place	in	sentencing	must	go	
beyond	 the	 construction	of	 the	 judge	 as	 a	 conduit	 for	 law	envisaged	by	 legal	 analysis	or	 as	 a	














socio‐legal	 process.	 It	 also	 asks	 researchers	 to	 acknowledge	 their	 implicit	 or	 explicit	
conceptualisations	of	the	judge	and	their	role	 in	sentencing.	This	entails	research	designs	that	
seek	 information	 directly	 from	 judicial	 officers	 so	 as	 to	 investigate	 the	 practical	 and	 inter‐
dependent	 dimensions	 of	 the	 sentencing	 process,	 which	 is	 necessarily	 absent	 in	 research	
primarily	 investigating	 sentencing	 law	 and	 practice,	 or	 using	 aggregate	 statistical	 patterns.	
Inevitably,	 legal	 and	 quantitative	 research	 are	 limited	 in	 their	 capacity	 to	 provide	 rich	
explanations	for	 judicial	sentencing	behaviour	or	 to	examine	 judicial	subjectivity.	The	 insights	
generated	by	emerging	research	directions	complement,	expand	and	explain	findings	of	legal	and	















for	 research	and	administrative	assistance	 in	connection	with	 this	 research.	An	earlier	version	of	 this	paper	was	





3	 However,	 artificial	 intelligence	 experts	 are	 attempting	 to	 develop	 computerised	 sentencing	 systems	 (Schild	 and	
Zeleznikow	2008).		
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